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RICHARD R. WILSON, P.C.

Attorney at Law

A Professional Corporation Of Counsel 1o
(814) 419-8152 518 N. Center Street, Ste. | Vuono & Gray LI.C
888-454-3817 (Toll Free) Ebensburg, PA 15931 2310 Grant Building
(814) 419-8156 FAX Piusbuigh, PA 15219
rwilson(@rowilson net — Email {412)471-1800
www rrwilsonesq com - Website (412) 4714277 FAX

851 Twellth Sureet
Oakmont, PA 15139
March 7, 2013

Ms. Cynthia T Brown, Chnel
Scction of Administration
Office of Procecdings
Sutlace Transportation Boad
395 E Strect, SW
Washington, DC 20423-0001

Re:  Niuany & Bald Eagle Railroad Company — Temporary Trackage Rights
Excmption — Norfolk Southern Railway Company;
STB Finance Docket No. FD35597— 3 5'73\0

Dcar Ms. Brown:

Enclosed for filing 1n the above captioncd proceeding arc an original and ten copies of
Nitany & Bald Eagle Railhioad Company’s ("N&BE™) Motion for Protective Order (“Motion™)
Also enclosed in a scaled envelope arc ten unredacied copics of a Temporary Trackage Rights
Agreement (“the Agreement™). As discussed more fully in N&BE's Motion, the unredacted
agreement contains highly confidenual and commercially sensitive information that requires the
Board’s 1ssuance of a prolective order A public version of the agreement, from which the highly
confidential and commercially sensitive information has been redacted was attached as Exhibit 2
1o the Venified Notice of Exemption filed woday by N&BE in this proceeding

Pleasc acknowledye 1eceipt and filing of this Motion by date-stamping the enclosed copy
of this letier and returning 1t 1o the undersigned in the sell addressed, stamped envelope provided
for that purpose

Very nui ur

RED y uuly yours,
office ol Proceedings

RICHARD R WILSON, P C

MAR 112013 ‘
et Mr—

art of
Pub?lc'l‘-tecord Richard R Wilson, Esq

RRW/bab

Enclosures

xc Richud D. Robey
Greg Summy, Esq
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35720

NITTANY AND BALD EAGLE RAILROAD COMPANY-
TEMPORARY TRACKAGE RIGHTS EXEMPTION -
NORFOLK SOUTHERN RAILWAY COMPANY

MOTION FOR PROTECTIVE ORDER

Pursuant 10 49 C F.R, §1104.14(b), Nittany & Bald Eagle Company (“N&BE™)
herchy moves the Surflace Transportation Board (“Board”) 1o enter a Protecuve Oider (1n
the form set forth in Exnbit 1 hereto) in the above-captioned proceeding The oider is
required Lo permil N&BE to submit to the Board an agreement that contains highly
sensitive commeicial terms and (il necessary) to make that agreement avaulable to oulside
counsel for interested paitics solely for use in this procecding

N&BE today filcd in the above-captioned proceeding a Verified Notice of’
Excmption pursuant to 49 C.I'.R. §§1180 2(d)(7) and 1180.4(g), rcgarding N&BE’s
acquisition of tempoiary’overhead trackage rights on approximately 55 miles of rail hine
aperated by Norfolk Southern Railway Company (“*NSR™) between Lock Haven, PA and
Duflwood, PA The trackage nghts are based upon a writlen agreement between N&BE
and NSR (the “Agreement™) and are not filed o1 sought 1n a responsive application to a
1ail consohdation proceeding. Accoidingly, puisuant 10 49 C.F R §§1180 2(d)(8} and
1 180.4(g), those trackage nghts arc exempl iom the prior approval requirements of 49

U S.C. §11323 et seq.




N&BE is submitting (under seal) with this Motion a complete and unredacted
copy of the Agreement. (Confidential — Exhubit 2) A public veision of the Agreement
(fiom which the confidenual matenial has been redacted) 1s attached as Exhibit 2 10
N&BE's Veriflicd Notice of Exemption

The mformation redacted from the public version of the Agreement 1s highly
confidential, commerciaily sensitive information relating to the terms of usc and
compensation payable by N&BE for 1is exercise of the subject uackage rights  The
proposcd Protective Order is necessary to protect this highly confidential information
from public disclosure The requested Protective Order will enable N&BE to piesent the
Agreemenlt to the Board (and, 1f necessary, to outside counscl lor interesicd partics),
while at the same ume preserving the confidentiality of that sensitive information.

The proposed Piotective Order is modeled substanuially on sinmlar orders that the
Boaid has enteied in other recent proceedings However, N&BE contemplales that only
a Highly Confidential and a Pubhc version of the Agieement will be produce.

NSR has authotized N&BLE 10 advise the Board that NSR joins 1n this request.

Respectfully submitied,

(eibind O e

Richard R Wilson, Esq
518 N. Center Strect, Sic 1
Ebensburg, PA 15931
Tel:  (814) 419-8152
Fax. (814)419-8256

Dated: March 7, 2013




EXHIBIT |
PROTECTIVE ORDER
For purposes of this Protective Qrder.

{a) “Confidenual Documenis™ means documents and other tangible matenals
conlaing or reflecting Conlidenual Information

(b) *Confidential Information™ means trafTic daa (including but not hmited 10
waybills, abstracts, study movement sheets, and any docunicnts o1
computer tapes containing duta derived from waybills, abstricts, study
movement sheels, or other data bascs, and cost work papers), the
wdentification of shippeis and rccervers in conjunction with shipper-
specific o1 other traffic data, the confidential terms of coniracts with
shippeis, or carricis, conlidential financial and cost data, and other
confidential o1 proprictary business or personal information

{c) “Designaled Matenal™ means any documents designated or stamped as
“CONFIDENTIAL" or “HIGIILY CONFIDENTIAL™ in accordance with
Paragraph 2 or 3 of this Protecuve Order. and any Confidential
Infoimation contained m such matenals,

(d)  “Proccedings™ means those before the Surface Transportation Board
{*Bomd™) concerning the Nolice of Exempuion filed in Finance Dockel
No 35720 and any rclated proccedings beflore the Board, and any judicial
review proceedings ansing from Finance Dacket No 35720 o1 from any
iclated proceedings befote the Bomd

If any panty to these Proceedings deiermines that any pait of a document it
subnuits, discovery 1equest 1t propounds, or a discovery 1esponsc il produces, or a
iranscript of a deposition or hearing in which it participates, o1 of a pleading o1
other paper to be submitted, fited or served in these Pioceedings contans
Confidential Information or consisis of Coniidential Documents, then that party
may designate and stamp such Confidenual Information and Confidential
Documents as “"CONFIDENTIAL ™ Any informauon or documents designated or
stamped as “CONFIDENTIAL" shall be handled as provided lor heremafier

IT any paity to these Proceedings determimes that any part ol a document it
submits, chscovery request il propounds, o1 a discovery 1esponsc 1t produces, o1 a
nanscript of a deposition or hearing in which it participates, or of a pleading oz
other pape: o be submutted, filed or served in these Proceedings contains shipper-
specific rate or cost data, nackage rights compensation levels ot other
compeutively sensitive or proprielmy information, then that party may designale
and stamp such Confidential Information as “HIGHLY CONFIDENTIAL ™ Any
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mfoimation or documents so designated or stamped shall be handled as provided
heremnaficr

Information and documents designated or stamped as “CONFIDENTIAL™ may
not be cisclosed in any way, dircclly or indireclly, or 1o any person o1 entily
except 1o an employee, counsel, consultant, o1 agent ol a party to these
Proceedings, or an employee of such counsel, consultant, or agent, who, belote
receiving access to such imformation or documents, has been given and has read o
copy of this Proteclive Order and has agieed to be bound by its terms by signing «
conflidentiality undertaking substannally in the form set forth at Exhubit A 10 ths
Order.

Information and documents designated or stamped as “HIGHLY
CONFIDENTIAL™ may not be disclosed in any way, dircclly or indirectly, 1o any
cmployce of a party to these Proceedings, o1 to any other person o1 entity except
10 an outside counsel o1 outside consultant to a paity to these Proccedings, o o
an cmployce of such outside counsel or outside consuliani, who, before receiving
access to such information or documents, has been given and has 1cad a copy ol
this Protective Onder and has agreed 10 be bound by its terms by signing a
confidentiality undertaking substantially w the form set forth at Exhubit B to this
order.

Any party Lo these Proccedings may challenge the designation by any other paity
of nformation or documents as “CONFIDENTIAL” o1 as “HIGHLY
CONFIDENTIAL™ by filing a motion with the Board or with an admimisuative
law Judge or other officer o whom authority has been lawfully delegiied by the
Board to adjudicate such challenges.

Designated Matenal may not be used for any purposes, including without
limitation any business, commercial or competitive purposes, other than the
prepatation and presentation of evidence and argument in Finance Docket No
35720 any relaled proceedings before the Surface Transportation Board, and/or
any judicial review proccedings in conneclion with Finance Dockel No 35720
and/or with any rclated proceedings

Any party who reccives Designated Matenal in discovery shall desiroy such
maltenals and any notes o1 documents reflecting such matcnials (other than file
copics of pleadings o1 other documenits filed wilh the Board and rctained by
outside counsel for a puity 1o these Proceedings) at the earhie: of (1) such time as
the party 1ecerving the matciials withdiaws {rom these Proceedings, or (2) the
completion ol these Proccedings, including any pelitions for reconsideiation,
appeals, remands.,

No parly may inclide Designated Matenial in any pleading, biicl, discovery
request o1 response, or other document submitted Lo the Board, unless the
pleading or other document is submuticd under seal, in o package clearly mauked
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on the outside as “Confidential Materials Subject 10 Protective Order.” Sce 49
C FR. §1104.14. All pleadings and other documents so submitted shall be ke
confidential by the Board and shall not be placed in the public docket 1n these
Procecdings except by other ol the Board o1 of any admunistrative law judge or
other officer in the exeicise of authority lawfully delegated by the Board.

No pmty may include Designated Matcnal in any pleading, bricf, discovery
1equust or 1csponse, or other document submitied to any forum other than this
Bourd in these Proceedings unless (1) the picading or other document is submitied
under seal in accoidance with a protective oider that 1equires the pleading or other
document 1o be kept confidennial by that tribunal and not be placed in the public
docket in the procceding, o1 (2) the pleading or other document 1s subnutted in a
scaled package clearly marked, “Confidential Matenials Subject 1o Request for
Protective Order,” and 1s accompanied by a motion 1o that tribunal requesting
issuance of a proteclive order that would require the pleading or other document
be kept confidential and not be pliced in the public dockel 1 the proceeding, and
requesting that i the motion [ protective order is not issued by thal trihunal, the
pleading or other document be rcturned 1o the filing party

No party may prescnt o1 otherwise use any Designated Matenal at a Board
hearing in these Procecdings, unless thai party has previously submitted, under
scal, all proposed cxhibits and other documents containing o1 1¢flecting such
Designated Malerial 1o the Board, to an adminisuative law judge o1 10 another
officer to whom relevant authonty has been lawfully delegated by the Board. and
has accompamed such subnussion wath a written request that the Board,
administrative law judge or other officer (ut) restrict aitendance at the heanng
during any chscussion of such Designated Matenal. and (b) restrict access io any
portion of the 1ecord or bricls reflecting discussion ol such Designated Matcnal in
accordance with this Protective Qrdet.

Il any party intends Lo use any Designated Material in the course ol uny
disposition n these Proceedings, that party shall so advise counsel {or the pauty
producing the Designaled Malerial, counscl for the deponent, and all other
counscl attending the deposition  Attendant at any portion of the deposition at
which any Designatcd malcrial 1s used or discussed shall be resiricted lo peisons
who may review that matenal under the terms of this Piotective Order. All
portions of deposition transcripts or exhibils that consist of. refer 1o, o1 otherwise
disclose Designaled Material shall be liled under scal and be otherwise handled as
provided m Paragraph 9 of this Protective Order.

To the extent that matenals ieflecting Confidential Information are produced by o
piauty in these proceedings, and aie held and/or used by the receiving peison in
comphiance with Paragraphs 1,2 or 3 above, such production, chsclosure, holding.
und usc of the materials and of the dma that the materials contain me deemed
essenbial for the disposition ol this and any related proceedings and will not be




deemed a violation of 49 U S.C. §11904 or ol any other relevant provision of the
ICC Termination Act of 1995

All partics must comply with all of the provisions of this Piotcctive Order unless
the Board or an admanistrative law judge or other officer exercising authority
lawfully delegated by the Board determines that good cause has heen shown
wintanting suspension of any ol the provisions herein.

Nothing m this Protective Qider restricts the tight of any party 1o disclose
voluntanly any Confidential Information onginaied by that party, or to disclosc
voluntinly any Confidential Documents origmated by that party, 1l such
Confidential Information or Confidential Documents do not contain or reilect any
Confidential Information originated by any other party




Exhibit A
UNDERTAKING —- CONFIDENTIAL MATERIAL

I, , have read the Protective Order served

, 2013, govermng the production and usc of Conflidenual
[nformation and Conlidential Documents 1n STB Finance Dockel No 35720 undeistand
the same, and agree lo be bound by its terms | agice not Lo use o1 pernut the usc ol uny
Confidential Information or Confidential Documents obtained pursuant 10 that Protective
Order, o1 to usc o1 to permil the use ol any methodologics or techmques disclosed o
information leinned as a resull of 1cceiving such data or mformanion, (o1 any purpose.
other than the preparation and presentation of evidence and argument in Finance Docket
No. 35720, any related proceedings before the Sui face Transportation Board, and/or any
judhcial review procecdings in connection with Finance Dockel No 35720 and/or with
any elated proceedings [ [urther agrec not to disclosc any Confidential Information,
Conlfidential Documents, methodologies, lechniques, or data obtained pwisuant to the
Protcctive Order cxcepl Lo persons who are also bound by the terms of the Oider and who
have executed Underlakings in the form hercof, and that at the conclusion of this
proceeding (including any proceeding on admimisuative review, judicial 1icvicw, ot
iecmand), | will promptly destroy any documents contaiming or reflccung materials
designated or stamped as “CONFIDENTIAL", other than file copies, kept outside
counscl, of pleadings and other documents filed with the Board,

[ undeistand and agree that moncy damages would not be a sufficient remedy fo
breach of this Undertaking and that parties producing confidential information o
confidenuial documents shall be entitled to specific performance and injunctive and/o
other equiiable icliel us a remedy for any such breach, and 1 fnther agree to waive any
requirement for the securing or posting of any bond i connecuion with such 1emedy
Such remedy shall not he deemed 1o be the exclusive remedy for bieach of tlus
Undertaking but shall be i addition 10 all remedics available ot law or equrty.

OUTSIDE [COUNSEL] [CONSULTANT]

Daled:




Exhibit B

UNDERTKAING - HIGIILY CONFIDENTIAL MATERIAL

1, . am outside [counscl] [consultant] (o
, for whom I am acting in this proceeding 1 have read the
Protective Order served on . 2013, governing the

production and usc of Confidential Information and Confidenual Documents in STB
Finance Docket No. 35720 undeistand the same, and agree to he bound by s terms |
agree not 1o usc or to pernnit the usc of any Confidential Infoimation or Confidential
Documents obtained pursuant to that Protective Order, or 10 use or o peimit the usc off
any mcthodologies ot techniques disclosed o1 information Icarned as a 1esult ol 1ecciving
such data or information. for any puiposc other than the preparation and presentation off
evidence and argument in Ninance Docketl No. 35720, any 1clated procecedings befoie the
Surfuce Transportation Bomd, o1 any judicial 1eview proceedings in connection with
Minance Docket No. 35720 and/or with any relaied proceedings [ [urther agrec not 10
disclosc any Confidential Informaunon, Confidential Documents, methodologics,
lechniques, or data obtained pursuant lo the Protective Order except to petsons who are
also bound by the tenms of the Oider and who have executed undertakings in the form
hercol.

I also understand and agree, as a condition precedent o my receiving, 1cviewing,
o1 using copics of any infoimaiion or documents designated o1 stamped as *HIGHLY
CONFIDENTIAL", that 1 will take all necessary steps to assure that said information or
documents be kept on a confidenual basis by any outside counsclor outside consuliants
working with me, that under no ciircumstances will [ permit access (o sail matenals o
mformation by employecs of my client or its subsidianes, affiliates, oy owners, and that il
the conclusion of this proceeding (including any procceding on admunistralive icview,
Judicial review, or remand), 1 will promplly destroy any documents containing or
tefllecting information or documents designated or stamped as “HIGHLY
CONFIDENTIAL?, other than file copics, kept by outsidle counsel, of pleadings and
other documents filed with the Board.

I understand and agree that moncy damages would not be a sufficient temedy lor
breach of this undertaking and that other parties producing confidential information ot
confidenuial documents shall be entiled to specific performance and mjuncuve and/or
other cquitablc relicl as a 1emedy (or any such breach, and | further agiee lo waive any
requitement for the secuiing or posting of any bond in connection with such remedy.
Such remedy shall not be deemed Lo be the exclusive remedy for breach of this
Undertaking but shall be in addition Lo all icmedics available at low or equity

OUTSIDE [COUNSEL] [CONSULTANT]

Dated:




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO 35720

NITTANY AND BALD EAGLE RAILROAD COMPANY-
TEMPORARY TRACKAGL RIGHTS CXEMPTION -
NORFOLK SOUTHERN RAILWAY COMPANY

MOTION FOR PROTECTIVE ORDER

CONFIDENTIAL EXHIBIT 2
UNREDACTED 2013 TRACKAGE AGREEMENT
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